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	Implementation of the Temporary and Agency Workers Directive


AGENCY WORKERS – UK IMPLEMENTATION 
Article 1 : Scope of Equal treatment:

We believe that limited company contractors and vocational schemes should be excluded from this legislation.
If self employment is being used as a smokescreen to disguise the fact someone is an agency worker then the current law can deal with this. Most contractors are professional people who wish to work on this basis and are often paid more than permanent employees.
Article 3: Definitions

The definition of ‘worker’ should be the one used in the Working Time Regulations. 
As well as these regulations being familiar to agencies and employers, they are more likely to be understood by employees as well. In order to reduce the complexity surrounding implementation it is essential that this definition is the one that is used.

We strongly believe that the definition of pay should only include basic pay. 
It is not viable to expect agencies and end users to work out the monetary value of an entire package (which could include many hard to quantify benefits) and then give this rate to agency staff. The complications added by this would render the system unworkable; especially as so many benefits are accrued due to length of service. The added uncertainty in the system would result in more claims to an Employment Tribunal (ET) which would be another financial burden on the agencies and end users and also block up the ET system.
We do not believe that to define pay as basic pay would lead to a leveling down in benefits for permanent employees. Firms employ permanent staff for different reasons to agency staff. The cost of retaining good permanent staff by offering them benefits is lower than the costs of recruitment and training new staff in their role. Therefore it is unlikely that firms will, en masse, change their benefit structure for permanent staff. 
Occupational social security schemes and financial participation schemes should be explicitly excluded.
The plans for implementation should respect the agreement made by the social partners. 
Pension schemes should also be excluded.
As of 2012, all agencies will have to provide a pension for their workers and pay in a minimum 3% contribution. If agency workers were entitled to access the end users pension scheme also this would lead to a lot of confusion, for all parties. It could also lead to the worker having lots of stranded pots which would make decumulation on retirement difficult. 
Holiday pay should be defined as statutory holiday pay. 
Again, this helps introduce an element of certainty into the system with agencies, end users and employees knowing what is expected. Holiday days, like other benefits, are often subject to length of service. 

Especially considering the statutory allowance has just increased to 28 days, we believe that this is a fair amount for agency workers to receive. 
Article 5: the principle of equal treatment

We accept that there is a need to use the comparator principle to establish equal treatment. 
The way in which we would envisage this working would be that an end user would tell an agency that they need a worker to do a job which they normally pay within a certain band. 

The hypothetical comparator should not be applied to this legislation.
Although the hypothetical comparator is allowed in discrimination cases, the European court has rules that it is not applicable to equal pay claims (Defrenne v SABENA 1976) As this directive looks at whether an agency worker is being paid equally to a permanent employee, the same rule should apply. Equal pay claims do not preclude the comparator being a previous permanent worker in the role but we do not believe that this is appropriate here as we believe agency workers should have to be paid within a suitable band of earnings. A previous permanent employee would have presumably fallen into that bracket.

If there was no direct comparator then the principle of equal treatment cannot be established 
In this case then the agency and end user will agree a cost in the same way that they do now. No claim can be made by the agency worker for equal treatment in this circumstance. This is very important; the directive is not about establishing fair treatment per se but fair treatment when compared against a permanent worker. If there is no permanent worker, no comparison can be made and the directive should not apply. 

The 12 week derogation should be 12 calendar weeks. 
This means that even if an agency worker only works one day a week for 12 weeks, the directive will still apply after that time. This is important for certainty for the agency, end user and worker.

A 12 week period should refer to one assignment rather than one employer.
This is crucial as a worker may take up many different assignments within one employer. Each of these roles would have a different comparator and so it is not feasible within the directive for the 12 week period to refer to one employer. In order to judge whether an assignment is a new assignment or not it would be useful to use the definition of ‘like work’ in the Equal Pay Act s1 (4). Here, ‘like work’ is defined as, “where (the permanent employees) work and (the agency workers) work is of the same or broadly similar nature, and the difference (if any) between the things she does and they do are not of practical importance in relation to the terms and conditions of employment.” If the two assignments would be defined as ‘like work’ then there has been no break in employment. Otherwise, the 12 week period restarts.
 
The point at which an agency and end user should have to identify whether or not there is a comparator should not be prescribed in the regulations. 
In many cases, an agency may be pretty certain that a worker will not be in the assignment for over 12 weeks and so to have to make a pay assessment at the beginning of the assignment would be a waste of time and unnecessary administrative cost. 

In most cases we envisage that liability will be determined in the contract. 
Where this has not been determined then the process should follow the principle of the TUPE legislation. This means that a worker would take the agency to tribunal but the tribunal could decide that liability should rest with the end user and make the end user party to proceedings. In terms of how liability should be split, the fair option is for the agencies to be liable for obtaining the information from end users and for paying the agreed rate and end users should be liable for providing correct information.
Article 6:

Access to amenities and facilities should only be when this is reasonable
We believe this should operate in the same way as a right to request flexible working. For example, an agency worker should be able to request a space on the minibus to work but if this would mean the company putting on another bus then the company should have the right to reject this on the grounds of cost. Furthermore, in this example, a permanent employee may have been refused company transport so it would be unfair to give an agency worker a right to access it.

Many employers already offer agency workers access to canteens and other facilities where they are able to do so. Implementation should not force all facilities to be offered to all agency workers in all circumstances as this could be a considerable burden on the employer.
The childcare voucher scheme should be excluded
This is an excellent voluntary scheme which employers should be encouraged to use. A change in the law in October meant that employers may now be liable for the cost of the voucher in the last six month of maternity leave if an employee is receiving statutory maternity pay. As a result fewer employers are now willing to take up the scheme. We are concerned that if agency workers may also gain a right to the vouchers that this would discourage even more employers from offering them.
Agency workers should only have the same rights with regard to permanent vacancies as existing staff
Currently, an employer does not have to advertise vacancies in house. There are many reasons why an employer may choose not to advertise in house, especially if they know that none of their existing employees are qualified for the role. It would be unfair to give agency workers a statutory right to access vacancies in the end user’s business if permanent employees do not have it also.
