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	Draft BCC response to the REVISION OF PREGNANT WORKERS DIRECTIVE

February 2009


The European Commission published proposals in October to update current EU legislation on maternity leave.  The proposals are now being considered by the European Parliament and will be voted on the EP as a whole in May.

Below we have set out the key proposals by the Commission and amendments that are likely to be tabled and possibly adopted by the European Parliament (the lead Committee on this issue is the Women’s Rights Committee with the Employment Committee providing its formal Opinion).  In addition we propose the BCC response and line to take.

ARTICLE 8
· European Commission (EC): Extend maternity leave from 14 to 18 weeks

European Parliament (EP): Extend maternity leave from 14 to 24 weeks

BCC: In principle we support the extension of maternity leave from 14 to 24 weeks.  However, from a negotiating perspective we shall stick at 18 weeks.
· EP: Entitlement to reduced working time on return from maternity leave
BCC: We believe it would be more reasonable and workable that a request be made and risk assessment carried out.
· EP: Paid paternity leave with same non dismissal rights as mothers 

BCC: In principle support the proposal as long as it is left up to member states to determine duration and level of pay.

· EC: increase from 2 to 6 weeks the compulsory maternity leave after the birth of the child and give mothers more flexibility in choosing whether to take the other 12 weeks before or after the birth
BCC: We can support the first proposal but reject the greater flexibility.  It would be hugely burdensome to implement, without any obvious benefits.  Indeed the whole point of extending maternity leave is to improve the health and safety of the child and worker and to establish a strong relationship between parent and child; taking the majority of one’s leave before birth would completely counteract that.  Member states should be free to stipulate when leave can or cannot be taken. 
· EC: Additional leave in case the child is overdue, premature, hospitalised at birth; disabled or in the case of multiple births.
BCC: It is far from clear whether the extra leave is in addition to the 18 weeks proposed in the directive or in addition to the national leave allowance.  It should be clear that it is in addition to the EC directive. That way we avoid increasing the administrative burden for employers in managing maternity leave and remove any uncertainty for mothers and employers alike about the overall length of maternity leave and the planning thereof.
ARTICLE 10

· EC: employers may not make any preparations for dismissal during maternity leave

BCC:  there must be allowances for exceptional circumstances

· EC: employers must justify the dismissal of a worker for up to six months after the end of maternity leave

· EP: employers may not dismiss a worker for a year after her return from maternity leave

BCC: we reject the EP proposal outright on the grounds that it is completely unworkable, awarding rights to workers that effectively render performance at work irrelevant with no proportionate benefits to health and safety or indeed work/life balance.  We could conceivably live with the EC proposal as long as it was clear that the worker can be dismissed for reasons unrelated to their pregnancy.

ARTICLE 11

· EP: on return to work, workers must have access to additional education and training with a view ‘to consolidating their career prospects’.
BCC: it must be clear that she has access to the e&t she would have benefited from had she not been on maternity leave – not in excess thereof.

· EC: introduces the principle of full pay during the 18 weeks although member states remain free to cap pay rates as long as they do not amount to less than sick pay.

BCC: it is vital that the principle of subsidiarity is upheld here.  To do otherwise is to ignore the complex systems of pay and benefits that each member state has built to support the health and safety of pregnant women and to reconcile work and family life.  And as the UK government says itself, ‘the principle of full pay is a significant spending risk’
· EP: maternity leave must not affect pension rights

BCC: we believe it should be specified that pension contributions either by the employer or the employee need not be continued during a period of unpaid maternity leave

· EC: right to request flexible working; employer must consider request on employer and employees’ needs

· EP: parent, spouse or partner should also have the right to request flexible working

BCC: we believe it unrealistic to expect employers, particularly smaller ones, to make the judgement between the conflicting needs and on what grounds that judgement should be made.  It will be very difficult to implement and enforce.  We believe instead that the request should be judged on business grounds

We certainly reject the entitlement of a parent of a pregnant worker to flexible working.  It would be totally unworkable.

Moreover is this directive the right place for these issues?  It implies that flexible working is for mothers only. Flexible working should be dealt with in the parental leave directive that is currently being reviewed by the Social Partners (European business and trade union representatives).  
Indeed the whole revision of the directive is a mess given the different strands of thought and philosophy coming together in an impractical morass of proposals that will not necessarily have the benign impact they are designed to have.
Article 12
· EC: Reversal of the burden of proof with employers having to prove that there was no breach of provisions.  Moreover there may be no limit on compensatory awards where an employer is found to be in breach of the national legislation implementing the directive’s provisions.
BCC: we are extremely concerned that in order to comply with this provision the UK would have to uncap compensation awards in the case of unfair dismissal or the breach of the right to request flexible working.  We are currently investigating whether the protection given by the Sex Discrimination Act is sufficient to meet the requirements of the directive.
Other European Parliament proposals that we have concerns about:

· Women shall not work at night during the weeks running up to and immediately after birth or for as long as they are breastfeeding.

· Pregnant workers, those who have recently given birth or who are breastfeeding along with fathers on paternity leave should be entitled to refuse working overtime.

We are concerned about the workability of these proposals and would rather see a solution that involves a risk assessment taken by employer and employee together.
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